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I.  Introduction and Authority 

 

Pursuant to 2018 Acts and Resolves No. 183, Sec. 10, the General Assembly directed the 

Office of Legislative Council, in consultation with the Office of the Attorney General and the 

Human Rights Commission, to prepare and submit a report examining two potential amendments 

to Vermont’s law prohibiting sexual harassment.  Those potential amendments were intended to 

provide additional tools to address workplaces and individuals for which sexual harassment is a 

recurring problem.  The proposed amendments would: 

(1)  provide the Attorney General and the Human Rights Commission with notice of 

agreements to settle sexual harassment claims that contain a provision that prohibits or 

restricts the individual who made the claim from disclosing information related to the 

claim of sexual harassment; and 

(2)  render provisions of agreements to settle sexual harassment claims that prohibit or 

restrict the individual who made the claim from disclosing information related to the claim 

void and unenforceable if, in relation to a separate claim, the alleged harasser is later 

adjudicated by a court or tribunal of competent jurisdiction to have engaged in sexual 

harassment or retaliation in relation to a claim of sexual harassment. 

 

More specifically, the General Assembly charged the Office of Legislative Council with the 

following duties: 

 

1. identify potential language to accomplish the intent of amendments described above; 

2. review and examine laws and pending legislation in other states that are related to the 

amendments described above;  

3. identify and examine potential legal issues, advantages, disadvantages, and obstacles to 

enacting the language identified; and 

4. identify and examine alternative mechanisms that would accomplish substantially similar 

policy outcomes to the amendments described above. 

 

In preparing this report, the author consulted with Julio Thompson, Director of the Civil Rights 

Unit in the Vermont Attorney General’s Office; Emily Adams, Assistant Attorney General in the 

Civil Rights Unit in the Vermont Attorney General’s Office; and Bor Yang, the Executive 

Director of the Vermont Human Rights Commission.  The author would like to sincerely thank 

each of them for their generous and insightful assistance.  The author would also like to thank 

Andrea Johnson and Ramya Sekaran from the National Women’s Law Center for their assistance 

in compiling information regarding related laws and pending legislation in other states. 

 

II.  Notice of Settlements to Attorney General and Human Rights Commission 

 

A.  POTENTIAL LANGUAGE         

 

 A potential mechanism to “provide the Attorney General and the Human Rights 

Commission with notice of agreements to settle sexual harassment claims that contain a provision 

that prohibits or restricts the individual who made the claim from disclosing information related 

to the claim of sexual harassment” would be the addition of a subsection to 21 V.S.A. 495h, 

containing language similar to the following: 
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(1)  The parties to an agreement to settle a sexual harassment claim that contains a 

provision that prohibits or restricts the individual who made the claim from disclosing 

information related to the claim shall provide notice of the settlement agreement to the 

Attorney General within 15 calendar days after entering into the agreement.  The notice shall 

specify the date of the settlement agreement, the names of the claimant, his or her employer, 

the alleged harasser, and any other parties to the agreement.  The notice shall not be required to 

include any information relating to the specific details of the claim or to the terms of the 

settlement. 

(2)  The Attorney General shall maintain a database of all notices received pursuant to 

this subsection, and any settlement agreements related to a charge or formal complaint of 

sexual harassment that were filed by either the Attorney General or the Human Rights 

Commission.  The database shall be searchable by party name and employer. 

(3)  Except as otherwise provided pursuant to this subsection, all notices submitted and 

any related records kept by the Attorney General shall be exempt from public inspection and 

copying under the Public Records Act and shall be kept confidential. 

 

B.  POTENTIAL LEGAL AND PRACTICAL CONCERNS 

 

 The potential language is aimed at providing the Attorney General and the Human Rights 

Commission with greater knowledge about workplaces where sexual harassment is potentially 

more of a problem.  Unfortunately, for several reasons discussed below, the proposed language is 

probably not the best mechanism to accomplish that goal.   

 

 First, the information may be of relatively limited value to the Attorney General’s Office 

and Human Rights Commission because knowledge of a settlement, without knowledge of the 

details of the claim and the settlement’s terms, does not provide any insight into whether the 

underlying sexual harassment claim had merit.1  In many instances, parties will agree to a 

settlement before any determination has been made regarding whether sexual harassment 

occurred.  Therefore, instead of sexual harassment, the underlying behavior could be incivility, a 

personality conflict, general misconduct, or another form of discrimination.  Moreover, even if the 

alleged behavior involved instances of conduct that, if continued, could rise to the level of sexual 

harassment, there might be insufficient information to make out a prima facie claim of sexual 

harassment.  Without any information beyond the fact of a settlement and the names of the 

parties, the Attorney General’s Office or the Human Right Commission would be unable to 

determine whether the settlement reflected a pattern of illegal behavior or something else.  

 

 While additional information about the number of settlements could potentially provide 

some indication of which workplaces the Attorney General’s Office or Human Rights 

Commission may wish to inspect for compliance with the sexual harassment law pursuant to 21 

V.S.A. § 495h(i), this mechanism would likely not be an effective tool for that either.  In addition 

to the inability to determine whether settlements reflect actual violations of the law or something 

                                                 
1 One potential way to address this would be to require the parties to the settlement to provide a summary of the claim 

or a copy of any complaint or report that was filed in relation to the claim.  This might, however, lead to concerns by 

certain parties that complying with the notice requirement could expose them to liability for a violation of Vermont’s 

Fair Employment Practices Act. 



3 

 

VT LEG #335949 v.1 

else, both entities have limited resources that are already dedicated to investigating complaints of 

harassment and discrimination.  Without additional resources, they may not be able to effectively 

follow up with employers that submit numerous notices of settlement agreements and this 

provision would provide little additional clarity about an employer’s compliance with the 

requirements of the law.  Furthermore, notice without any information about the underlying claim 

would provide little assistance to the Attorney General’s Office or the Human Rights Commission 

in determining how to prioritize inspections. 

 

 An additional issue is the potential for a reporting requirement to have a chilling effect on 

settlement negotiations.  One potential motivation for settling a claim is that one or both parties 

wish to avoid outside or public knowledge of the claim.  While the proposed language would keep 

the records of settlement agreements in a confidential database accessible only to the Attorney 

General’s Office and the Human Rights Commission, those are law enforcement entities that 

parties to a potential settlement might not wish to know about it.2  This could result in more 

claims being pushed toward litigation or arbitration.  It is also worth noting that under Vermont’s 

existing law, a settlement with a nondisclosure provision cannot prevent an individual from 

reporting sexual harassment to the Attorney General or Human Rights Commission.3  In other 

words, a victim of harassment may already choose to file a complaint or cooperate with the an 

investigation by the Attorney General or Human Rights Commission regardless of whether he or 

she has signed an agreement not to disclose facts related to his or her sexual harassment claim.  

Notice of this right is now required to be included in every settlement of a sexual harassment 

claim that includes a nondisclosure provision.4 

 

 A potential lack of compliance is another potential issue with the proposed language, 

which requires the parties to a settlement to submit notice of it but does not provide a penalty if 

they fail to do so.5  While the Attorney General or Human Rights Commission could potentially 

seek to enforce the provision through 21 V.S.A. § 495d, which provides enforcement authority for 

the entire subchapter, that would likely require the provision of additional resources to avoid 

harming their ability to perform their primary work enforcing the anti-discrimination provisions 

in Vermont law.6  In addition, even if a penalty provision or additional enforcement resources 

were provided, the Attorney General’s Office and the Human Rights Commission have no 

practical way of knowing when a settlement that would be subject to this provision has been 

                                                 
2 It should be noted that the Attorney General’s Office and the Human Rights Commission already maintain records 

of complaints, investigations, and settlements that they have been involved with. 
3 21 V.S.A. § 495h(h)(2)(A). 
4 21 V.S.A. § 495h(h)(2)(B). 
5 A similar requirement under 21 V.S.A. § 495n, which requires persons filing a civil action related to a claim of 

sexual harassment to provide notice to the Attorney General or Human Rights Commission, has had very low levels 

of compliance since it took effect on July 1, 2018. 
6 The Attorney General’s Civil Rights Unit enforces the provisions of 21 V.S.A. chapter 5, subchapters 1 (flexible 

work arrangements and nursing mothers), 4A (Parental and Family Leave Act), 5 (National Guard leave), 5A 

(polygraph testing), 6 (Fair Employment Practices Act, prohibiting discrimination including sexual harassment), and 

11 (drug testing), as well as the Vermont statutes prohibiting hate crimes, 13 V.S.A. §§ 1454-1466.  The Human 

Rights Commission has jurisdiction over claims under 9 V.S.A. chapter 139 related to allegations of unlawful 

discrimination in housing and places of public accommodation (including schools, restaurants, stores, professional 

offices, government agencies and other places offering goods or services to the public), and under 21 V.S.A. chapter 

5, subchapter 6 related to discrimination in State employment. 



4 

 

VT LEG #335949 v.1 

agreed to.  Thus, parties wishing to avoid having their settlements included in the database could 

simply fail to submit them with little risk of adverse consequences. 

 

 Another potential issue is the definition of a settlement agreement.  As it is written, the 

proposal does not define what a settlement agreement is.  In the absence of a narrowly written 

definition, the provision could be interpreted to include such things as a supervisor verbally 

agreeing with a victim of relatively minor harassing behavior and the employee who engaged in 

offending behavior that the harasser would stop and apologize for his or her actions.  Similarly, 

additional clarity may be needed regarding what constitutes a “claim” of sexual harassment.  For 

example, would a report from a bystander or a report of behavior that might be sexual harassment 

but is not described as such constitute a claim?  If the General Assembly decides to pursue 

language similar to the proposed language, it may wish to consider adopting carefully worded 

definitions of settlement agreement and claim to ensure that its intent is clear. 

 

 Finally, the Attorney General’s Office already has the authority to obtain information 

during an investigation, including prior settlement agreements.  In addition, the passage of Act 

183 gave it additional tools to help identify workplaces that are out of compliance with the law or 

lack good practices and procedures for preventing sexual harassment.  Act 183 requires that all 

new settlement agreements include language stating that they do not “prohibit, prevent, or 

otherwise restrict the individual who made the claim from . . . (i) lodging a complaint of sexual 

harassment committed by any person with the Attorney General, a State’s Attorney, the Human 

Rights Commission, the Equal Employment Opportunity Commission, or any other State or 

federal agency [or] (ii) testifying, assisting, or participating in any manner with an investigation 

related to a claim of sexual harassment conducted by the Attorney General, a State’s Attorney, the 

Human Rights Commission, the Equal Employment Opportunity Commission, or any other State 

or federal agency….”7  In addition, the Act provides the Attorney General’s Office and the 

Human Right Commission with the authority to “enter and inspect any place of business or 

employment, question any person who is authorized by the employer to receive or investigate 

complaints of sexual harassment, and examine an employer’s records, policies, procedures, and 

training materials related to the prevention of sexual harassment and the requirements of [21 

V.S.A. § 495h].”  Those tools provide more reliable and concrete information for determining 

whether an employer is complying with the law than the language providing notice of settlement 

agreements would.8  

 

C.  RELATED LAWS AND PENDING LEGISLATION 

 

 While the proposed language may not be the most effective mechanism for identifying 

workplaces where sexual harassment may be a problem, legislation modeled on one of the laws 

and pending bills from other states that is identified in this section could provide greater insight 

into workplaces where sexual harassment is problematic, as well as the progress Vermont is 

making in reducing the frequency of sexual harassment.  The new laws and bills described below 

                                                 
7 21 V.S.A. § 495h(h)(2). 
8 While having some form of notice of the number of settlements that an employer has entered into in relation to 

sexual harassment might help the Attorney General or Human Rights Commission to prioritize which workplaces it 

should utilize its inspection authority in, some of the alternatives described in section C of this part could provide 

more reliable information about which workplaces might be having problems complying with the law. 
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would provide more transparency regarding the number of sexual harassment claims made against 

covered employers and the disposition of those claims.  Some would also require employers to 

disclose the use of nondisclosure provisions or if the employer has entered into multiple 

settlements related to the same employee. 

 

 Illinois enacted changes to its quarterly reporting requirements for the Legislative 

Inspector General. 9  The existing law required the Legislative Inspector General to submit 

quarterly reports to the General Assembly and Legislative Ethics Commission regarding the 

quarterly number of allegations, investigations started, investigations finished, ongoing 

investigations, complaints forwarded to the Illinois Attorney General, and actions filed or pending 

with the Legislative Ethics Commission.  The amendments require additional information that 

breaks down the aggregate numbers by the subject matter of the claim, as well as the number of 

allegations referred to a law enforcement agency or another investigatory body, and the 

cumulative amounts for the information reported for the current calendar year.  In addition, the 

amendments require the quarterly report to be made available to the public on the Legislative 

Inspector General’s website. 

 

Maryland passed the Disclosing Sexual Harassment in the Workplace Act of 201810 that 

requires employers with 50 or more employees to submit an annual survey regarding the number 

of settlements related to sexual harassment, the number of times the employer has paid a 

settlement related to a claim of sexual harassment against the same employee within the last 10 

years of employment, and the number of settlement agreements that include a nondisclosure 

agreement.  Under the new law, employers’ responses will be aggregated, and the totals will be 

posted on the Maryland Commission on Civil Rights’ website.  In addition, upon request, 

members of the public will be able to view the number of times that a specific employer has paid 

a settlement related to a claim of sexual harassment against the same employee within the last 10 

years of employment. 

 

 In New York, two bills introduced during the last session would have provided for 

additional transparency regarding instance of sexual harassment.  The first, AB 951111, proposed 

to require state contractors to report annually to the Office of General Services regarding the 

number of sexual harassment violations asserted against or determined to have been committed by 

the contractor or one of its employees; the number of sexual harassment settlement agreements 

including nondisclosure agreements that the contractor entered into; and a description of sexual 

harassment prevention training provided to the contractor’s employees.  The bill proposed to also 

require the Office of General Services to prepare a report for the Governor, Speaker of the 

Assembly, and President Pro Tem of the Senate detailing the aggregate number of reported sexual 

harassment violations, settlement agreements containing a nondisclosure agreement, and 

contractors that provide sexual harassment prevention training. 

 

                                                 
9 See Appendix 2, 5 ILCS 430/25-85; see also 2018 IL Pub. Act 100-0599, available at: 

http://www.ilga.gov/legislation/publicacts/100/PDF/100-0588.pdf. 
10 See Appendix 3, 2018, Maryland Acts, ch. 739, § 2.   
11 See New York AB 9511, available at: https://www.nysenate.gov/legislation/bills/2017/a9511/amendment/a. 

http://www.ilga.gov/legislation/publicacts/100/PDF/100-0588.pdf
https://www.nysenate.gov/legislation/bills/2017/a9511/amendment/a
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 The second bill, SB 874012, proposed to require employers to annually report to the 

Division of Human Rights the number of settlements with employees and other individuals 

performing services in the workplace, such as independent contractors, regarding claims of 

discrimination on the basis of sex and sexual harassment.  In addition, the bill proposed to require 

the Division of Human Rights to prepare an annual report detailing the aggregate number of 

settlements reported to the Division, the number of complaints of sex discrimination received by 

the Division, and a summary of the actions taken by the Division in response to the complaints it 

received. 

 

 At the federal level, two bills of note were introduced in Congress during the last session.  

The first, known as the Ending Monopoly Power Over Workplace Harassment Through 

Education and Reporting Act (EMPOWER Act)13 would have, among other things, required 

public companies to report to the Securities and Exchange Commission (SEC) regarding 

workplace harassment and retaliation on Form 10-K, which is available to the public through the 

SEC’s website.14  The required information would have included disclosure of the number of 

settlements, judgments, and awards; any payments made in relation to a release of claims; the 

total amount paid for settlements and judgments; and whether the company has had three or more 

settlements or judgments in relation to any particular employee.  Similarly, the Sunlight in 

Workplace Harassment Act15 would have also required companies to report information related to 

harassment and other forms of discrimination on Form 10-K.  That bill would have required 

companies to report the total number of settlements and the total dollar amount of those 

settlements, as well as the average length of time for the company to resolve a complaint of 

discrimination, and the number of complaints the company was currently working to resolve 

through internal processes or litigation. 

 

III.  Render Nondisclosure Agreements Unenforceable in Event of Future Harassment 

 

A.  POTENTIAL LANGUAGE 

 

 A potential mechanism to “render provisions of agreements to settle sexual harassment 

claims that prohibit or restrict the individual who made the claim from disclosing information 

related to the claim of sexual harassment void and unenforceable if, in relation to a separate claim, 

the alleged harasser is later adjudicated by a court or tribunal of competent jurisdiction to have 

engaged in sexual harassment or retaliation in relation to a claim of sexual harassment” would be 

the addition of a subsection to 21 V.S.A. § 495h, which contains language substantially similar to 

the following: 

 

                                                 
12 See New York SB 8740, available at: https://www.nysenate.gov/legislation/bills/2017/s8740. 
13 See H.R. 6406, available at: https://www.congress.gov/bill/115th-congress/house-bill/6406/text. 
14 Former-President Obama proposed that a similar sort of reporting mechanism be developed for equal pay data by 

the federal Department of Labor.  The final version of the rule added questions to the Equal Employment Opportunity 

Commission’s Employer Information Report form EEO-1 for employers with 100 or more employees regarding 

compensation and hours worked to the existing questions related to demographics and job categories.14  However, the 

collection of this data was halted in August 2017 by the Office of Management and Budget pursuant to its authority 

under the Paperwork Reduction Act, 44 U.S.C. ch. 35. 
15 See S.2454, available at: https://www.congress.gov/bill/115th-congress/senate-bill/2454/text?r=4497. 

https://www.nysenate.gov/legislation/bills/2017/s8740
https://www.congress.gov/bill/115th-congress/house-bill/6406/text
https://www.congress.gov/bill/115th-congress/senate-bill/2454/text?r=4497
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(1)  A provision of an agreement to settle a sexual harassment claim that prohibits or 

restricts the individual who made the claim from disclosing information related to the claim of 

sexual harassment shall be void and unenforceable with respect to the claimant if in a separate 

claim against the alleged harasser: 

(A)  a court or tribunal of competent jurisdiction determines in a final decision or 

judgment issued after the date of the agreement that he or she engaged in sexual harassment or 

retaliation in relation to a claim of sexual harassment; and 

(B)  the decision or judgment is no longer subject to appeal. 

(2)  As used in this subsection, “information related to the claim of sexual harassment” 

does not include the specific terms of the related settlement agreement or the amount of any 

monetary settlement. 

 

B.  POTENTIAL LEGAL AND PRACTICAL CONCERNS 

 

 The language proposed above raises potential legal concerns related to its impact on 

settlements relating to multiple claims, how the right would be asserted, and the due process 

rights of parties to the relevant settlement agreement.  In addition, the potential effect of the 

provision would likely be significantly limited by the small number of sexual harassment claims 

that ultimately go to trial or arbitration,16 as well as the lack of public knowledge about the results 

of employment claims that are resolved through arbitration. 

 

 As an initial matter, it is not entirely clear how the proposed language might impact 

nondisclosure provisions for settlement that relate to multiple separate claims.  Take, for example, 

an agreement settling allegations of sexual harassment, gender discrimination, racial 

discrimination, and wrongful termination that had a nondisclosure provision that prohibited 

disclosure of the terms of the agreement and the details of the underlying claims.  If the 

nondisclosure provision of that agreement applied to all the claims and was rendered void 

pursuant to the proposed language, would that mean that the claimant could now discuss the 

details of all the claims, or just the alleged sexual harassment?  Even if the language were written 

more narrowly to apply only to the details of the alleged sexual harassment, could the claimant 

discuss instances of sexual harassment that were inextricably connected with other alleged 

discrimination, such as sexually harassing behavior that included the use of racial epithets?  While 

releasing a claimant to discuss other discrimination and harassment may be a desirable outcome, 

ambiguity about the degree to which a nondisclosure provision was rendered void and 

unenforceable could lead to confusion for parties to the agreement and potentially litigation. 

 

 An additional concern is about how the prior nondisclosure agreement would be rendered 

void.  While the proposed language would render a prior nondisclosure provision void by 

operation of law, a prior victim might want protection against a lawsuit related to his or her 

disclosure of the sexual harassment claim.  However, a court or other tribunal adjudicating the 

new claim against the harasser likely could not address the provisions of earlier settlement 

agreements as part of its ruling.  This is because litigants typically lack standing to raise the 

                                                 
16 This assumes that “tribunal of competent jurisdiction” would include private arbitrations.  If that term did not 

encompass arbitration, it could result in an increase in arbitration of employment disputes.  If the General Assembly 

elects to consider the adoption of language similar to the proposed language, it should consider this issue as well as 

any potential impacts that the Federal Arbitration Act may have on the language that it considers. 
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claims of other individuals who are not before the court in their case.17  Likewise, a court’s 

jurisdiction is limited to the cases or controversies that are before it.  Thus, whether a prior 

victim’s nondisclosure provision had been rendered void by a later judgment against the harasser 

could become the subject of a new lawsuit.   

 

 One possible way to address the risk of new lawsuits would be to provide the prior victim 

with an affirmative defense to an action for breach of a nondisclosure provision following a 

judgment against his or her harasser.  A possible provision could provide that “It shall be an 

affirmative defense to any breach of contract claim, or any claim for fees, costs, or liability 

associated with the disclosure of information related to a claim of sexual harassment that the 

alleged harasser has subsequently been determined by a court of competent jurisdiction to have 

engaged in sexual harassment or retaliation in relation to sexual harassment.  This could also be 

strengthened by granting a prior claimant his or her attorney’s fees and costs if he or she prevailed 

in the action.  Nevertheless, the potential for litigation could present significant financial risks or 

up-front costs for a victim, which raises concerns about whether, even with language providing an 

affirmative defense and recovery of costs and fees, such a provision would provide any benefit to 

individuals who may lack the resources to bring their claim to court.18 

 

 In addition, voiding the nondisclosure provisions of prior settlements related to a 

harasser’s misconduct could potentially violate the Due Process Clause19 and raise concerns about 

fairness.  As a practical matter, the harasser may not have been a party to some or all of the prior 

settlements related to his or her misconduct.20  Instead, those settlements may have been between 

his or her employer, or former employer, and the alleged victims.  In the case of a former 

employer, the employer may have taken appropriate disciplinary action against the harasser and 

entered a settlement with the victim that provided him or her with compensation in exchange for a 

nondisclosure provision that would protect the employer’s reputation.  If the proposed language 

rendered the prior nondisclosure agreement void, the former employer would lose the value of its 

nondisclosure provision through no fault of its own and without the opportunity for a hearing to 

assert its interests.  Thus, the proposed language could result in a business that acted appropriately 

being harmed by the future actions of an employee that it dismissed.  Even if the prior employer 

had not handled the earlier claim well, the basic Due Process and fairness issues would remain if 

it lost the value of its prior settlement through no fault of its own and with no opportunity for a 

hearing to defend its interests in retaining the nondisclosure provision. 

 

 A final practical issue to consider is that the proposed language would likely be relatively 

ineffective as a tool for revealing repeat sexual harassers.  Nearly all sexual harassment claims are 

settled or resolved through internal processes before they ever go to trial or arbitration.  Of the 

                                                 
17 See Warth v. Seldin, 422 U.S. 490, 499 (1975) (plaintiff has standing to assert own legal rights and interests and not 

legal rights and interests of others). 
18 This likely would be an even more acute issue if the subsequent judgment against the alleged harasser occurs in 

another jurisdiction. 
19 U.S. Const. Amennds. V and XIV. 
20 This is in part because the laws against sexual harassment primarily contemplate employer liability.  While 

Vermont permits victims to sue the harasser or the employer, 21 V.S.A. § 495h(a)(1) provides that all “employers . . . 

have an obligation to ensure a workplace free of sexual harassment.”  Similarly, 21 V.S.A. § 495(a) provides that “[i]t 

shall be an unlawful employment practice … for any employer … to discriminate against any individual because of 

… sex, sexual orientation, [or] gender identity …” 
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claims that do go to trial, a significant number of those are also settled before a decision is 

rendered on the merits of the claim.  In addition, arbitration decisions related to employment 

claims are generally private and therefore may not be easily discovered by prior harassment 

victims.  In short, this provision would make little to no progress in revealing repeat harassers or 

the companies that might choose to shield their behavior behind settlements with nondisclosure 

provisions or who require arbitration of sexual harassment claims.  

 

C.  RELATED LAWS, PENDING LEGISLATION, AND OTHER ALTERNATIVES 

 

 There are a variety of potential approaches that could reduce the effectiveness of 

nondisclosure provisions as a tool for hiding repeat harassers or workplaces where harassment 

and other forms of discrimination are common.  The approaches include giving the victim the 

option to disclose the details of his or her claim, prohibiting nondisclosure provisions from 

applying to the facts of a claim, limiting the number of nondisclosure provisions that may be used 

with respect to claims against a specific employee, granting victims time to review and rescind 

agreements containing nondisclosure provisions, and enacting sunshine in litigation protections. 

 

Grant Victims the Choice of Whether to Disclose: 

 

 In New Jersey, S.121,21 which has passed the New Jersey Senate and is currently pending 

in the House, would make nondisclosure provisions that have “the purpose or effect of concealing 

the details relating to a claim of discrimination, retaliation, or harassment” unenforceable with 

respect to an employee who is a party to the settlement agreement.  In addition, if “the employee 

publicly reveals sufficient details of the claim so that the employer is reasonably identifiable” the 

nondisclosure provision would also become unenforceable against the employer that is a party to 

the agreement.  This proposal is interesting because it provides confidentiality for the employee 

unless he or she elects to discuss his or her claim publicly and in sufficient detail that the 

employer can be identified.  If he or she elects to do so, then the employer is also released and 

may defend itself. 

 

Translucency: 

 

 Another possible approach would be to limit the subject matter that could be covered by a 

nondisclosure provision.  For example, nondisclosure provisions could be permitted to cover the 

terms and compensation provided by a settlement agreement, but not the facts of the underlying 

claim.  An important consideration in such a provision would be whether and how to protect the 

identity of the claimant.  Because many claimants would prefer to keep their experience private, a 

potential solution might be to include a provision like New Jersey’s S.121, which allows 

nondisclosure provisions that bind the employer and harasser unless the claimant elects to discuss 

the facts of the claim in sufficient detail to identify the other parties. 

 

 California’s SB 820 provides another possible approach.22  It would prohibit settlement 

agreements that prevent disclosure of factual information related to actions brought alleging 

                                                 
21 See N.J. S.121, available at:  https://www.njleg.state.nj.us/2018/Bills/S0500/121_R1.PDF. 
22 See CA SB 820, available at: 

https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201720180SB820. 

https://www.njleg.state.nj.us/2018/Bills/S0500/121_R1.PDF
https://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201720180SB820
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sexual assault, sexual harassment, or workplace harassment or discrimination on the basis of sex.  

It would also prohibit courts from issuing an order that prevents the disclosure of such 

information.  The bill would, however, permit provisions in agreements that shield the identity of 

the claimant and prevent disclosure of the amount of the settlement. 

 

Limit the Number of Nondisclosure Provisions that can be Utilized with Respect to a Harasser: 

 

 Another alternative would be to restrict employers from including a nondisclosure 

provision in a settlement of a claim of sexual harassment against a particular employee more than 

one time.  If the penalty for violating a law like this was significant, it could potentially provide a 

disincentive to attempt to cover up repeated misconduct by an employee through multiple 

nondisclosure provisions.  However, such a provision could be difficult to enforce if the victims 

were unaware of each other.  In addition, if a future victim did not know about the harasser 

engaging in misconduct with other employees he or she might not know that the employer was 

prohibited from including a nondisclosure provision in a settlement agreement.  While significant 

penalties for knowing violations of the restriction or prohibiting insurance companies from paying 

claims for settlements that violated it could reduce such risks, enforcement could still prove 

difficult.  In addition, a provision like this could provide a greater incentive for employers to 

utilize arbitration to settle claims of sexual harassment, because that process can also maintain 

secrecy without a settlement agreement.  Finally, this alternative would also not prevent future 

employers from utilizing a nondisclosure provision in relation to an employee who had engaged 

in misconduct in the past while he or she was working for other employers. 

 

Time for Review: 

 

 Another approach that might provide better informed consent by claimants who are 

signing a settlement agreement with a nondisclosure provision would be to provide them with 

time to review the agreement before signing it and to provide them with time to revoke the 

agreement after signing it.  A well-established version of such a provision exists in the federal 

Age Discrimination in Employment Act (ADEA).  That provision provides that an agreement 

waiving an individual’s right to sue is only valid if: 

“(F)(i)  the individual is given a period of at least 21 days within which to consider the 

agreement;  

* * * 

“(G)  the agreement provides that for a period of at least 7 days following the execution of 

such agreement, the individual may revoke the agreement, and the agreement shall not 

become effective or enforceable until the revocation period has expired . . .”23 

 

 New York State has adopted two similar provisions related to sexual harassment that 

provide claimants with 21 days to consider a settlement agreement with a nondisclosure provision 

related to the facts and circumstances underlying the sexual harassment claim, and seven days to 

revoke an agreement that includes such a provision after executing it.24  The two New York laws 

                                                 
23 29 U.S.C. § 626(f)(1). 
24 See Appendix 5, N.Y. General Obligation’s Law § 5-336 (“[A nondisclosure] term or condition must be provided 

to all parties, and the complainant shall have twenty-one days to consider such term or condition.  If after twenty-one 

days such term or condition is the complainant’s preference, such preference shall be memorialized in an agreement 
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also prohibit the inclusion on a nondisclosure provision “unless the condition of confidentiality is 

the complainant’s preference.”25  While laws like these may not significantly diminish the use of 

nondisclosure provision in relation to repeat harassers, they can help to ensure informed consent 

by claimants considering whether to agree to a settlement that includes a nondisclosure provision.  

 

Sunshine in Litigation: 

 

 A final alternative would be to enact a so-called sunshine in litigation law that prohibits 

the concealment of public hazards.  One example of such a law is Florida’s Sunshine in Litigation 

Act.26  That Act prohibits any “portion of an agreement or contract which has the purpose or 

effect of concealing a public hazard, any information concerning a public hazard, or any 

information which may be useful to members of the public in protecting themselves from injury 

which may result from the public hazard.”27  The Act also prohibits a court from entering an 

“order or judgment which has the purpose or effect of concealing a public hazard or any 

information concerning a public hazard [or] of concealing any information which may be useful 

to members of the public in protecting themselves from injury which may result from the public 

hazard.”28  Like Florida’s Act, a similar law related to sexual harassment, or employment 

discrimination more generally, could provide an interested party with the right to obtain a court 

order voiding any agreements or prior court orders that concealed the potential public hazard 

posed by an individual who had engaged in multiple instances of harassment, discrimination, or 

retaliation.  While that might provide a process for revealing individuals who engage in repeated 

instances of sexual harassment, it is important to note that its impact could be limited because 

victims would need to go to court to obtain a release from their nondisclosure agreement. 

 

IV.  Conclusion 

 

 The two potential amendments that are the subject of this report present potential practical 

and legal concerns that could significantly limit their effectiveness as tools for identifying 

workplaces and individuals for whom repeated sexual harassment is a problem.  If the General 

Assembly wishes to pursue legislation to reduce instances of repeated sexual harassment by 

individuals or in the workplace, it may wish to consider examining one of the alternative 

approaches identified in this report. 

 

                                                                                                                                             
signed by all parties. For a period of at least seven days following the execution of such agreement, the complainant 

may revoke the agreement, and the agreement shall not become effective or be enforceable until such revocation 

period has expired.”); see also Appendix 6, N.Y. Civil Practice Laws and Rules § 5003-b. 
25 See Appendix 5, N.Y. General Obligation’s Law § 5-336 (“Notwithstanding any other law to the contrary, no 

employer, its officers or employees shall have the authority to include or agree to include in any settlement, 

agreement or other resolution of any claim, the factual foundation for which involves sexual harassment, any term or 

condition that would prevent the disclosure of the underlying facts and circumstances to the claim or action unless the 

condition of confidentiality is the complainant’s preference.”) .”); see also Appendix 6, N.Y. Civil Practice Laws and 

Rules § 5003-b. 
26 Fl. Stat. § 69.081. 
27 Fl. Stat. § 69.081(4). 
28 Fl. Stat. § 69.081(3). 
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Appendix 1:  2018 Acts and Resolves No. 183, Sec. 10 

 

Sec. 10.  PRIOR HARASSMENT CLAIMS; IDENTIFICATION; RELEASE  

               FROM NONDISCLOSURE AGREEMENT; REPORT 

(a)  On or before January 15, 2019, the Office of Legislative Council shall submit a written 

report to the Senate Committee on Economic Development, Housing and General Affairs and the 

House Committee on General, Housing, and Military Affairs that examines mechanisms to: 

(1)  provide the Attorney General and the Human Rights Commission with notice of 

agreements to settle sexual harassment claims that contain a provision that prohibits or restricts 

the individual who made the claim from disclosing information related to the claim of sexual 

harassment; and 

(2)  render provisions of agreements to settle sexual harassment claims that prohibit or 

restrict the individual who made the claim from disclosing information related to the claim of 

sexual harassment void and unenforceable if, in relation to a separate claim, the alleged harasser 

is later adjudicated by a court or tribunal of competent jurisdiction to have engaged in sexual 

harassment or retaliation in relation to a claim of sexual harassment. 

(b)  In particular, the report shall: 

(1)  identify potential mechanism to accomplish the potential changes described in 

subdivisions (a)(1) and (2) of this section; 

(2)  review and examine laws and pending legislation in other states that are related to 

subdivisions (a)(1) and (2) of this section;  

(3)  identify and examine potential legal issues, advantages, disadvantages, and obstacles to 

the mechanisms identified; and 

(4)  identify and examine any alternative mechanisms that would accomplish substantially 

similar policy outcomes to the potential changes described in subdivisions (a)(1) and (2) of this 

section. 

(c)  The Office of Legislative Council shall consult with the Attorney General’s Office and the 

Human Rights Commission when preparing this report. 

(d)  As used in this section, “information related to the claim of sexual harassment” does not 

include the specific terms of the related settlement agreement or the amount of any monetary 

settlement. 
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Appendix 2:  5 ILCS 430/25-85.   

 

Quarterly Reports by the Legislative Inspector General 

 

Quarterly reports by the Legislative Inspector General. The Legislative Inspector General shall 

submit quarterly reports of claims within his or her jurisdiction filed with the Office of the 

Legislative Inspector General to the General Assembly and the Legislative Ethics Commission, 

on dates determined by the Legislative Ethics Commission, indicating: 

  

(1) the total number of allegations received since the date of the last report and the total 

number of allegations received since the date of the last report by category of claim; 

  

(2) the total number of investigations initiated since the date of the last report and the total 

number of investigations initiated since the date of the last report by category of claim; 

  

(3) the total number of investigations concluded since the date of the last report and the total 

number of investigations concluded since the date of the last report by category of claim; 

  

(4) the total number of investigations pending as of the reporting date and the total number of 

investigations pending as of the reporting date by category of claim; 

  

(5) the total number of complaints forwarded to the Attorney General since the date of the last 

report; 

  

(6) the total number of actions filed with the Legislative Ethics Commission since the date of 

the last report, the total number of actions pending before the Legislative Ethics Commission as 

of the reporting date, the total number of actions filed with the Legislative Ethics Commission 

since the date of the last report by category of claim, and the total number of actions pending 

before the Legislative Ethics Commission as of the reporting date by category of claim; 

  

(7) the number of allegations referred to any law enforcement agency since the date of the last 

report; 

  

(8) the total number of allegations referred to another investigatory body since the date of the 

last report; and 

  

(9) the cumulative number of each of the foregoing for the current calendar year. 

  

For the purposes of this Section, “category of claim” shall include discrimination claims, 

harassment claims, sexual harassment claims, retaliation claims, gift ban claims, prohibited 

political activity claims, revolving door prohibition claims, and other, miscellaneous, or 

uncharacterized claims. 

  

The quarterly report shall be available on the website of the Legislative Inspector General. 
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Appendix 3:  2018 Maryland Acts, ch. 739.   

Disclosing Sexual Harassment in the Workplace Act of 2018 
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Appendix 4:  29 U.S.C. § 626.   

Record Keeping, Investigation, and Enforcement 

(a) Attendance of witnesses; investigations, inspections, records, and homework regulations 

  

The Equal Employment Opportunity Commission shall have the power to make investigations 

and require the keeping of records necessary or appropriate for the administration of this chapter in 

accordance with the powers and procedures provided in sections 209 and 211 of this title. 

  

(b) Enforcement; prohibition of age discrimination under fair labor standards; unpaid minimum 

wages and unpaid overtime compensation; liquidated damages; judicial relief; conciliation, 

conference, and persuasion 

  

The provisions of this chapter shall be enforced in accordance with the powers, remedies, and 

procedures provided in sections 211(b), 216 (except for subsection (a) thereof), and 217 of this 

title, and subsection (c) of this section. Any act prohibited under section 623 of this title shall be 

deemed to be a prohibited act under section 215 of this title. Amounts owing to a person as a result 

of a violation of this chapter shall be deemed to be unpaid minimum wages or unpaid overtime 

compensation for purposes of sections 216 and 217 of this title: Provided, that liquidated damages 

shall be payable only in cases of willful violations of this chapter. In any action brought to enforce 

this chapter the court shall have jurisdiction to grant such legal or equitable relief as may be 

appropriate to effectuate the purposes of this chapter, including without limitation judgments 

compelling employment, reinstatement or promotion, or enforcing the liability for amounts 

deemed to be unpaid minimum wages or unpaid overtime compensation under this section. Before 

instituting any action under this section, the Equal Employment Opportunity Commission shall 

attempt to eliminate the discriminatory practice or practices alleged, and to effect voluntary 

compliance with the requirements of this chapter through informal methods of conciliation, 

conference, and persuasion. 

  

(c) Civil actions; persons aggrieved; jurisdiction; judicial relief; termination of individual 

action upon commencement of action by Commission; jury trial 

  

(1) Any person aggrieved may bring a civil action in any court of competent jurisdiction for 

such legal or equitable relief as will effectuate the purposes of this chapter: Provided, That the 

right of any person to bring such action shall terminate upon the commencement of an action by 

the Equal Employment Opportunity Commission to enforce the right of such employee under this 

chapter. 

  

(2) In an action brought under paragraph (1), a person shall be entitled to a trial by jury of 

any issue of fact in any such action for recovery of amounts owing as a result of a violation of this 

chapter, regardless of whether equitable relief is sought by any party in such action. 

  

(d) Filing of charge with Commission; timeliness; conciliation, conference, and persuasion; 

unlawful practice 

  

(1) No civil action may be commenced by an individual under this section until 60 days 

after a charge alleging unlawful discrimination has been filed with the Equal Employment 

Opportunity Commission. Such a charge shall be filed-- 

  

(A) within 180 days after the alleged unlawful practice occurred; or 
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(B) in a case to which section 633(b) of this title applies, within 300 days after the 

alleged unlawful practice occurred, or within 30 days after receipt by the individual of notice of 

termination of proceedings under State law, whichever is earlier. 

  

(2) Upon receiving such a charge, the Commission shall promptly notify all persons named 

in such charge as prospective defendants in the action and shall promptly seek to eliminate any 

alleged unlawful practice by informal methods of conciliation, conference, and persuasion. 

  

(3) For purposes of this section, an unlawful practice occurs, with respect to discrimination 

in compensation in violation of this chapter, when a discriminatory compensation decision or other 

practice is adopted, when a person becomes subject to a discriminatory compensation decision or 

other practice, or when a person is affected by application of a discriminatory compensation 

decision or other practice, including each time wages, benefits, or other compensation is paid, 

resulting in whole or in part from such a decision or other practice. 

  

(e) Reliance on administrative rulings; notice of dismissal or termination; civil action after 

receipt of notice 

  

Section 259 of this title shall apply to actions under this chapter. If a charge filed with the 

Commission under this chapter is dismissed or the proceedings of the Commission are otherwise 

terminated by the Commission, the Commission shall notify the person aggrieved. A civil action 

may be brought under this section by a person defined in section 630(a) of this title against the 

respondent named in the charge within 90 days after the date of the receipt of such notice. 

  

(f) Waiver 

  

(1) An individual may not waive any right or claim under this chapter unless the waiver is 

knowing and voluntary. Except as provided in paragraph (2), a waiver may not be considered 

knowing and voluntary unless at a minimum-- 

  

(A) the waiver is part of an agreement between the individual and the employer that is 

written in a manner calculated to be understood by such individual, or by the average individual 

eligible to participate; 

  

(B) the waiver specifically refers to rights or claims arising under this chapter; 

  

(C) the individual does not waive rights or claims that may arise after the date the waiver 

is executed; 

  

(D) the individual waives rights or claims only in exchange for consideration in addition 

to anything of value to which the individual already is entitled; 

  

(E) the individual is advised in writing to consult with an attorney prior to executing the 

agreement; 

  

(F)(i) the individual is given a period of at least 21 days within which to consider the 

agreement; or 
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(ii) if a waiver is requested in connection with an exit incentive or other employment 

termination program offered to a group or class of employees, the individual is given a period of at 

least 45 days within which to consider the agreement; 

  

(G) the agreement provides that for a period of at least 7 days following the execution of 

such agreement, the individual may revoke the agreement, and the agreement shall not become 

effective or enforceable until the revocation period has expired; 

  

(H) if a waiver is requested in connection with an exit incentive or other employment 

termination program offered to a group or class of employees, the employer (at the commencement 

of the period specified in subparagraph (F)) informs the individual in writing in a manner 

calculated to be understood by the average individual eligible to participate, as to-- 

  

(i) any class, unit, or group of individuals covered by such program, any eligibility 

factors for such program, and any time limits applicable to such program; and 

  

(ii) the job titles and ages of all individuals eligible or selected for the program, and 

the ages of all individuals in the same job classification or organizational unit who are not eligible 

or selected for the program. 

  

(2) A waiver in settlement of a charge filed with the Equal Employment Opportunity 

Commission, or an action filed in court by the individual or the individual’s representative, 

alleging age discrimination of a kind prohibited under section 623 or 633a of this title may not be 

considered knowing and voluntary unless at a minimum-- 

  

(A) subparagraphs (A) through (E) of paragraph (1) have been met; and 

  

(B) the individual is given a reasonable period of time within which to consider the 

settlement agreement. 

  

(3) In any dispute that may arise over whether any of the requirements, conditions, and 

circumstances set forth in subparagraph (A), (B), (C), (D), (E), (F), (G), or (H) of paragraph (1), or 

subparagraph (A) or (B) of paragraph (2), have been met, the party asserting the validity of a 

waiver shall have the burden of proving in a court of competent jurisdiction that a waiver was 

knowing and voluntary pursuant to paragraph (1) or (2). 

  

(4) No waiver agreement may affect the Commission’s rights and responsibilities to enforce 

this chapter. No waiver may be used to justify interfering with the protected right of an employee 

to file a charge or participate in an investigation or proceeding conducted by the Commission. 
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Appendix 5:  N.Y. General Obligations Law § 5-336.   

Nondisclosure agreements 

Notwithstanding any other law to the contrary, no employer, its officers or employees shall have the 

authority to include or agree to include in any settlement, agreement or other resolution of any claim, the 

factual foundation for which involves sexual harassment, any term or condition that would prevent the 

disclosure of the underlying facts and circumstances to the claim or action unless the condition of 

confidentiality is the complainant’s preference. Any such term or condition must be provided to all parties, 

and the complainant shall have twenty-one days to consider such term or condition. If after twenty-one 

days such term or condition is the complainant’s preference, such preference shall be memorialized in an 

agreement signed by all parties. For a period of at least seven days following the execution of such 

agreement, the complainant may revoke the agreement, and the agreement shall not become effective or be 

enforceable until such revocation period has expired. 
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Appendix 6:  N.Y. Civil Practice Laws and Rules § 5003-b.   

Nondisclosure agreements 

Notwithstanding any other law to the contrary, for any claim or cause of action, whether arising under 

common law, equity, or any provision of law, the factual foundation for which involves sexual harassment, 

in resolving, by agreed judgment, stipulation, decree, agreement to settle, assurance of discontinuance or 

otherwise, no employer, its officer or employee shall have the authority to include or agree to include in 

such resolution any term or condition that would prevent the disclosure of the underlying facts and 

circumstances to the claim or action unless the condition of confidentiality is the plaintiff’s preference. 

Any such term or condition must be provided to all parties, and the plaintiff shall have twenty-one days to 

consider such term or condition. If after twenty-one days such term or condition is the plaintiff’s 

preference, such preference shall be memorialized in an agreement signed by all parties. For a period of at 

least seven days following the execution of such agreement, the plaintiff may revoke the agreement, and 

the agreement shall not become effective or be enforceable until such revocation period has expired. 
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Appendix 7:  Fl. Stat. § 69.081.   

Sunshine in Litigation; Concealment of Public Hazards Prohibited 

(1) This section may be cited as the “Sunshine in Litigation Act.” 

  

(2) As used in this section, “public hazard” means an instrumentality, including but not limited to any 

device, instrument, person, procedure, product, or a condition of a device, instrument, person, procedure or 

product, that has caused and is likely to cause injury. 

  

(3) Except pursuant to this section, no court shall enter an order or judgment which has the purpose or 

effect of concealing a public hazard or any information concerning a public hazard, nor shall the court 

enter an order or judgment which has the purpose or effect of concealing any information which may be 

useful to members of the public in protecting themselves from injury which may result from the public 

hazard. 

  

(4) Any portion of an agreement or contract which has the purpose or effect of concealing a public 

hazard, any information concerning a public hazard, or any information which may be useful to members 

of the public in protecting themselves from injury which may result from the public hazard, is void, 

contrary to public policy, and may not be enforced. 

  

(5) Trade secrets as defined in s. 688.002 which are not pertinent to public hazards shall be protected 

pursuant to chapter 688. 

  

(6) Any substantially affected person, including but not limited to representatives of news media, has 

standing to contest an order, judgment, agreement, or contract that violates this section. A person may 

contest an order, judgment, agreement, or contract that violates this section by motion in the court that 

entered the order or judgment, or by bringing a declaratory judgment action pursuant to chapter 86. 

  

(7) Upon motion and good cause shown by a party attempting to prevent disclosure of information or 

materials which have not previously been disclosed, including but not limited to alleged trade secrets, the 

court shall examine the disputed information or materials in camera. If the court finds that the information 

or materials or portions thereof consist of information concerning a public hazard or information which 

may be useful to members of the public in protecting themselves from injury which may result from a 

public hazard, the court shall allow disclosure of the information or materials. If allowing disclosure, the 

court shall allow disclosure of only that portion of the information or materials necessary or useful to the 

public regarding the public hazard. 

  

(8)(a) Any portion of an agreement or contract which has the purpose or effect of concealing 

information relating to the settlement or resolution of any claim or action against the state, its agencies, or 

subdivisions or against any municipality or constitutionally created body or commission is void, contrary 

to public policy, and may not be enforced. Any person has standing to contest an order, judgment, 

agreement, or contract that violates this section. A person may contest an order, judgment, agreement, or 

contract that violates this subsection by motion in the court that entered such order or judgment, or by 

bringing a declaratory judgment action pursuant to chapter 86. 

  

(b) Any person having custody of any document, record, contract, or agreement relating to any 

settlement as set forth in this section shall maintain said public records in compliance with chapter 119. 

  

(c) Failure of any custodian to disclose and provide any document, record, contract, or agreement as 

set forth in this section shall be subject to the sanctions as set forth in chapter 119. 
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This subsection does not apply to trade secrets protected pursuant to chapter 688, proprietary 

confidential business information, or other information that is confidential under state or federal law. 

  

(9) A governmental entity, except a municipality or county, that settles a claim in tort which requires 

the expenditure of public funds in excess of $5,000, shall provide notice, in accordance with the provisions 

of chapter 50, of such settlement, in the county in which the claim arose, within 60 days of entering into 

such settlement; provided that no notice shall be required if the settlement has been approved by a court of 

competent jurisdiction. 

 

 

 


